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TITLE 60
LEGISLATIVE RULE
DEPARTMENT OF ENVIRONMENTAL PROTECTION, SECRETARY’S OFFICE
SERIES 3
VOLUNTARY REMEDIATION AND REDEVELOPMENT RULE
§60-3-1. General.

1.1. Scopc. -- This Legislative rule establishes the cligibility, procedures, standards, and legal
documents required for voluntary remediation activities and brownficld revitalization.

12, Authority. — W. Va. Code §§ 22-22-3 and 22-22-4(<c).
1.3. Filing Date. -- March 20, 2018.
1.4. Effective Date. -- April 1,2018.

§60-3-2. Definitions.

Unless the context clearly requires a different meaning, the definitions contained in W. Va, Code §§
22-22-2 and 22-22B-2 apply to this rule, in addition to those definitions set forth below:

2.1 “Act” means the Voluntary Remediation and Redevelopment Act, W. Va. Code § 22-22-1, st seq.

2.2,  “Anthropogenic background” mecans concentrations of chemicals that are present in the
environment due to human activities unrelated to operation at the site.

23, “Applicant” means a person who is applying or has applied to participate mn the Voluntary
Remediation Program.

2.4, “Brownficlds Revolving Fund applicant” means a person who 1s applying or has applied to
participate m the Voluntary Remediation Program for a brownfield property and who is secking or has
obtained site assessment or remediabion moneys from the Brownficlds Revolving Fund.

2.5, “Carcinogen” means any substance which can cause cancer,

2.6. “Cumulative site risk” means the summation of risks to a human receptor or ecological receptor
from onc or morc contaminants rolcascd at the site over a period of time.

2.7. “Day” means the 24-hour penad between 12:00 A M. - 12:00 A M.

2.8 “De munimuis risks” means those nisks that are so trivial that they would not require remediation
under this rule.

29, “Ecological receptors of concern” means specific ecological communities, populations, or
indrvidual organmisins protected by federal, State, or local laws and regulations or those local populations
which provide important natural or economic resources, functions, and values.
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2.10. “Ecosystcm™ mecans an intcgrated, sclf-functioning systom consisting of intcractions among both
the biotic community and abiotic environment withim a specified locatiom i space and tims.  Sizes of
ecosyslems may vary considerably.

2.11. “Endangerzed or threatened species” means any plant or animal species identified as endangered
or threatened pursuant to federal, State, or local laws.

2.12. “Exposure” tneans contact by an organism with a chemical or physical agent. Exposure is
quantified as the amount of the agent available at the exchange boundanes of the organisim (e.g., skin, lungs,
gut) and available for absorption,

213, “Exposurc factors” means values used to estimate exposure in risk assessment, such as the
number of days per week that a person may expect exposure or the amount of contaminated media that a
person might incidentally ingest per day.

2.14. “Exposure pathwav™ means the physical course a chemical or pollutant takes from its source to
the organism exposed.

2.15. “Exposure route” means the way a chemical or physical agent comes in contact with a receptor
(e.g., by eating [ingestion], breathing [inhalation], or touching [dermal contact]).

2.16. “Fate and transport™ means thes behavior and movement of a chemical through an environmental
medium.

2.17. “Free product” means regulated substance that is present as a nonaqueous phasc liquid (e.g.,
liquid not dissolved in water). These substances melude hquid petroleum products such as gasolme,
kerosene, diesel fuel, or oil, and any hazardous substance either listed in § 101(14) of CERCLA or defined
in § 1004 of RCRA. For petroleum hydrocarbons, the term nonaqueous phase liquid inclides both liquud
phasc and residual phase hydrocarbons. Liquid phase product is capable of flowing downward and/or
laterally into wells or excavations. Typically, free product exists as a pool or mound floating on the water
table or resting on an irmpenmeable so1l layer. Residual phase product does not generally flow as a liquud,
it oceurs as globules within fractures or pores of soil or bedrock.

2.18. *Gross remediation costs” means the direct costs associated with remediation of a site and paid
by the remediator. Gross remediation costs include the fees paid to the licensed remediation specialist and
cantractors, equipment expenses and rental, disposal costs, permit fees, remediation site personnel costs,
and all other expenses directly related to achieving applicable standards at the site.

2.19. “Habitat™ mcans the arca or typs of cnvironment in which an organism or biological population
naturally lives or ts found.

2.20. “Tazard index” means the sum of the hazard quotients for multiple substances and/or multiple
CXI)USUFC pathw ayvs.

2.21. “Hazard quotient” means the value which quantifies noncarcinogenic risk for one chemical for
one receptor population over a specified exposure period. The hazard quotient 15 equal to the ratio of a
chemmeal-speafic intake to the reference dosc.

2.22. “Hourly rale” means the gross annual salary plus fringe benelits paid to an emplovee, plus the
indirect cost rate caleulated as a porcentags of salary (as negotiated and established with the Federal
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Government through the U.S. Department of the Interior, National Business Center, in accordance with 2
C.F.R. §225), divided by 2030.

2.23. “Implementability” means the techinical and administrative feasibility of an action, as well as the
availability of needed goods and services.

2.24. “Industrial land use” mecans land used for commercial establishments, manufacturing plants,
public utilities, mining, distribution of goods or services, administration of business activities, research and
development facilities, warchousing, shipping, transporting, remanufacturing, stockpiling of raw materials,
storage, repair and maintenance of commercial machinery or equipment, and waste management.

225, “Leaching potential” means the potential for soluble constituents to be dissolved and filter
through the soil by a percolating fluid.

2.26. “Lowest Observed Adverse Effect Level or LOAEL” means the lowest concentration or dose
evaluated in a test that causes statistically significant adverse effeets in experimental trials.

227, “Natural background” means ambient concentrations of chemicals that are preseat in the
environment and have not been influenced by humans (e.g., iron, manganese).

228 “New information” means any wnformation the Department obtains duectly or indirsctly from
any person after the Scerctary issues a Certificate of Completion, but does not include information the
Department received in the application for participation in the Veoluntary Remediation Program, including
any sitc asscssment during the exceution of the Voluntary Remediation Aprcement or any wark plan
developed under such an agrecment, or other information available to the Department under the Voluntary
Remediation Program prior to the execution of the Certificate of Completion. The Secretary may consider
information that does not qualify as new information along with new information, if necessary, to determine
whether any of the conditions for rcopening st out m section 16 of this rule have occuried.

2.29. “No further action™ means a site 1s cligible to receive a Certificate of Completion on the basis of
site assessment sampling or sampling data developed under a Voluntary Remediation Agreement which
demonstrates that the site meets all applicable standards.

230. “No Observed Adverse Effect Level or NOAEL” means the highest concentration or dose
cvaluated in a test that does not cause statistically significant adverse effects in experimental trials.

231, “Primary emplovee” means a voluntary remediation project manager, engineer, or scientist
employed by the Seerctary in negotiating, facilitating, oversesing, or confirming a voluntary remediation
project. The term does not mclude scerctanies, paralegals, clerks, technicians, or others who serve to support
the activities of the primary employee.

2.32. “Probabilistic risk assessment” means a risk assessment performad using a mathematical
techmique that produces a distribution of values for a caleulated term by solving for that term 10 successive
iterations.  Each successive iteration requires the selection of a single mput value from defined
distribution(s) for each of the terms used to derive the calculated term.

233, “Recadily apparent harm”™ mcans visual cvidence of stressed biota attributable to the releasc at the
site, including, but not limited to, fish kills or abiotic conditions, or the visible presence of oil, tar, or other
non-aqueous phase contaminant m so01l over an area squal 10 or greater than two acres, or over an area equal
to or greater than 1,000 square feet in sedment.
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2.34. “Rcasonably anticipated futurc usc” mcans potcntial futre land and watcr uscs which have a
credible chance of occutrence.

2.35. “Reasonable potential” means a scenario with a credible chance of occurrence without
considering extreme or highly unlikely circumstances.

2.36. “Receptors (human)™ means humans potentially exposed to contaminants released from the site.

2.37. “Reopener” means one or more of the grounds for sstting aside some or all of a Certificate of
Completion and reopening a Voluntary Remediation Agreement that 1s specified in section 16 of this rule.

238 “Residential land use™ means any real property or portion thercof which 1s used for housing
human beings. This term includes property used for schools, day care centers, nursing homes, or other
residential-style facilities or recreational areas.

239 “Risk-based concentrations™ means concentration levels developed by the Secrstary for
individual chemicals that corrcspond to a specific incremental cancer risk level of 1x10+ for residential
land use and 1x107 for industrial land use or a hazard quotient of 1. These concentrations are to be used as
de minimis standards.

2.40. “Saturation concentration” means the maximum possible quantity of a substance that can dissolve
in a standard volume of a specific solvent {(c.g., water) under standard conditions of temperature and
pressure.

2.41. “Site assessment” means characterization aof a site through an evaluation of its physical and
environmental characteristics (e.g., subsurface geology, soil properties and structurss, hydrology, and
surface characteristics) to determine if a release has occurred; the levels of the chemical(s) of concern in
cnvironmental media; and the likely physical distribution of the chemical(s) of concern.  The site
assessment mvolves the collection of data as needed on groundwater and surface water quality, land and
resource use, and potential receptors, which information is used to support remedial action decisions.

242, “Site assessment costs” means costs incurred m connection with site assessment activities
including, but not limited fo: waste disposal costs, professional fees and cxpenses of those evaluating
contamination, the cost of identifying a site history and prior land use, the cost of archacological
investigations, and attorneys” fees mcurred m evaluating a site or negotiating a Veluntary Remediation
Agreement.

2.43. “Systemic toxicant’” means a harmful substance or agent that may enter the bady and injure an
organ or argan systom and have an offcct other than causing cancer. Most chemicals that produce systemic
toxicity do not cause a similar degree of toxicity m all organs, but usually demonstrate major toxicity to
one or two organs.

2.44. *Tolal dissolved solids™ means all matenial that passes through the standard glass [iber filter as
provided in the current edition of Standard Methods for the Examination of Water and Wastewater.

2.45. ““I'rade secrets” means any information protected from disclosure pursuant to the West Virpinia
Freedom of Information Act, W. Va. Code § 29B-1-4(a)(1).

2.46. “Volunlary Remediation Program® means the program for the voluntary assessment and
remediation of sites under the Act.
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247 “Weight-of-cvidence approach™ mcans the process by which measurement endpoints arc rclatcd
to an assessment endpoint to ovalvate whether a sigmficant nsk of harm is posed to the enviromment. The
approach 1s planmed and imitiated al the problem formulation stage and results are mlegrated at the sk
characterization stage.

§60-3-3. Eligibility.

3.1. Eligibility criteria for Voluntary Remediation Program. — Anv site i3 eligible to participate in the
Voluntary Remediation Program, except the followmng:

3.1l.a. Any site that is subject to a unilateral order issued by the U.S. Environmental Protection
Agency (EPA) pursuant to §§ 104 through 106 of the Comprehensive Environmental Response,
Compensatien, and Liability Act (CERCL A), 42 U.5.C. §§ 9604 - 3606;

3.Lb. Any site that has been listed or is proposed to be listed on the National Priorities List
developed by EPA pursuant to Title I of CERCLA, unless EPA has formally delisted it;

3.1l.c. Any site that is subject to a unilateral enforcement order under § 3008 or § 7003 of the
Resource Conservation and Recovery Act (RCRA). 42 U.S.C. § 6928 or § 6973,

3.1.d. Any site that 1s subject to a umlateral enforcement order for corrective action 1ssued pursuant
to any provision of Chapter 22 of the West Virginia Code: or

3.1c. Aay sitc where the rclcasc that is subject to remediation was created through gross
negligence or willful misconduet by the applicant.

3.2, Eligibility Determination. — In deciding the acceptability of an application, the Seerctary shall
determune whether the eligibility criteria of this section have been satisfied.

§60-3-4. Application to Participate in Voluntary Remediation Pragram.

4.1. Contents of Application. — Any person who desires to paticipate in the Voluntary Remediation
Program shall submut to the Secretary, on a form provided by the Secretary, an slectronic application which
shall contain, at a minimum, the following information:

4.1.a. The applicant’s name, which includes the applicant’s legal name and any other aliases or
other names by which the applicant is known or under which the applicant does business;

4.1.b. The applicant’s address, which mcludss the current address at which the applicant can be
reached by mail and, 1n the event that Post Office delivery is not feasible, the applicant shall also provide a
description of his or her current address that will enable the Secretary to locate the applicant;

4.1.c. The applicant’s financial capabilitics, which mcludes, bul 35 not lumited to, m{ormation that
demonstrates the applicant has. or has secured access to, financial resources that are adequate to
successfully complete the voluntary remediation and satisfy any contractual obligations entered into by the
applicant that relate to the voluntary remediation:

4.1.d. The applicant’s technical capabilitics, which includes, at 2 minmmum, mformation that the
applicant 15 contracling or has contracted with a licensed remediation specialist to perform the work
required;
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4.1.c. A general description of the sitc, which includces, at a minimum, the following:

4. Le.l. A witten description of the site that mcludes any city, county, and street addresses
and adjacent landmarks, buildings, waterways, former uses, or other identifying information;

4.1.c.2. The deed book number and page number of the site property as contained n the office
of the County Clerk;

4.1.¢.3. County tax map references;
4.1.c.4. A map delineating the boundarics of the site;

4.1.e.5. Horizontal coordinates of a reference point to the site, such as the center of the site or
mai sntrance, which location data shall have a horizontal accuracy within 12.2 meters (40 feet) in
accordance with the U.S. Department of the Intenior’s U.S. Geologic Survey National Map Accuracy
Standards,

4.1.e.6. Any other identifying information that will serve to clearly and concisely identify the
property,

4.1.¢.7. Information of which the applicant 15 aware concoming the nature and extent of any
known contamination at the site and 1mmediately contiguous to the site, or wherever the contamination
came to be located, and

4.1.6.8. Information demonstrating the applicant’s legal right to perform the wark required for
participation in the program (e.g., title repont, deed, or access agreement).

4.1.¢.9. Where an application covers two or more non-contiguous locations, the applicant shall
provide this information for each location.

4. 1.1, A site assessment prepared by a licensed remediation specialist, which includes information
that identifies all actual ar potential contaminants reasonably expected to be at and near the site, the nature
and extent of the contamination, and potential receptors and pathways for contaminant migration. In no
case, however, shall the Secretary deny an application on the grounds that the site assessment 1s inadequate
if the site assessment satisfies the requirements contained in W. Va. Code § 22-22-4(c). Where the
Secretary determmes that additional site assessment iwnformation 18 necessary, the Secretary and the
applicant may address submission of the necessary additional inforination i the Voluntary Remediation
Agreement; and

4.1.g. Other mformation as requested by the Secretary.
4.2 Application Fee.

4.2.a. Each applicant shall pay an application fee in accordance with this subsection. The applicant
shall mail the application fee, in the form of a check made payable to the West Virginia Department of
Environmental Protection for deposit into the Voluntary Remediation Admainistrative Fund, accompanied
by a transmittal letter stating the site name and address. The application foc shall be mailed at the time the
application is filed electromically. The Department must receive both the application and apphication fee
before il will take any action on the application,
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4.2.b. Should the applicant withdraw thc application prior to the Scerctary’s dotermination of
eligibility, the Department shall refund to the applicant one-half of the application fee paid by the applicant.

4.2.¢c. Ifthe Secretary rejects the application and applicant does not resubmit a revised application
within 25 days, the Secretary shall refund one-half the application fee within 30 days of the rejection of the
application.

4.2.d. The applicant shall calculate the application fee based upon the points assigned to the
property using the following criteria:

4.2.d.1. Size of Property. The total square feet of surface arca of the property to be covered
by the application, rounded to the nearest 1,000 square feet. For propertics less than one acre, the assigned
points are 10; for propertics of one acre or more but less than five acres, the assigned points are 20; and for
properties of five acres or more, the assigned points are 30;

4.2.d.2. Years of Operation. The number of years that the property was opsrated for any non-
residential activity.  Partial years of operation should be treated as complete years of operation. For
properties operated 10 years or less, the assigned points are 10; for properties operated more than 10 years
but lzss than 20, the assigned pomts are 20, and for properties operated 20 years or more, the assigned
points are 30,

4.2.d.3. NAICS Code. Using the North American Industry Classification System published
by the U.5S. Office of Management and Budget as it applics to the activitics that have been conducted on
the property, if the property falls within NAICS Subscctor Codes 316 (Leather and Allied Product
Manufacturing), 322 (Paper Manufacturing), 324 (Petroleum and Coal Products Manufacturing), 325
(Chemical Manufacturing), 326 (Plastics and Rubber Products Manwlacturing), 331 (Primary Metal
Manuflacturing), 332 (Fabricated Melal Produet Manufacturing), 333 (Machinery Manufacturing), 334
(Computer and Electronic Product Manufacturing), 335 (Electnical Equipment, Appliance, and Component
Manufacturing), 336 { Transportation Equipment Manufacturing), or 339 (Miscellancous Manufacturing),
the assigned points are 30; if the property falls within NAICS Subsector Codes, 113 (Forestry and Logging).
211 (Oil and Gas Extraction), 212 (Mining (exeept Oil and Gas)), 213 (Supporting Activities for Mining),
221 (Uulities), 311 (Food Manufactuing), 312 (Beverage and Tobacco Produet Manufacturmg), 313
(Textile Mills), 314 (Textile Product Mills). 315 (Apparel Manufacturing). 321 (Wood Product
Manufacturing). 323 (Printing and Related Support Activities), 327 (Nonmetallic Mineral Product
Manufacturing), 337 (Fumiture and Related Product Manufacturing), 486 (Pipeline Transportation), 488
(Support Activities for Transportation), 511 (Pubhishing Industries (except Internet)), or 562 (Waste
Management and Remediation Services), the assigned points are 20; and if the property falls within any
other NAICS Subsector Code. the assigned points are 10, If any activity falls in more than ong of these
groupings, the applicant shall use the category which results in the greatest number of points being assigned,

4.2.d.4. TFor any of these criteria, if the applicant does not know the correct category, the
applicant shall apply the category resulting in the greatest number of points;

4.2.d.5. Applying the cnteria desciibed above, where the total number of points 13 30 or 40,
the application fee shall be $1,000: 50 or 60, the application fee shall be $3.000; and 70, 80. or 90, the
application fze shall be $5,000; and

4.2.d.6. If the application covers two or more non-contiguous locations, the application fec
shall be $5,000, provided that the locations vwnder consideration display similar contaminant profiles and
similar surface and subsurface charactenstics. The applicant shall construe similar surface/subsurface
characteristics to be lumited to upland, nparian/wetland, karst, or other similar land forms as approved by

7
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the Scerctary. If any of the individual locations includes a surface arca greater than two acres, the applicant
must submit a separate application and fee for that site.

4.3. Confidentiality. — Information obtained by the Department pursuant to this rule is available to the
public, unless the Secretary certifies that the information 13 confidential. The Secretary may make such
certification where any person shows, to the satisfaction of the Sccretary, that the information or parts
thereof, if made public. would divulge methods, processes, or activitics entitled to protection as trade
secrets.

4.4, Action on Application. — The Secretary shall act upon all applications within 43 days of receipt,
unless the applicant and the Secretary both agree on an extension of time and confirm the same in writing.
The Secretary may approve the application, reject the application, or accept the application subjsct to
carrection. The Secretary shall give the applicant a reasonable amount of time to make corrections specified
by the Secretary.

4.5 An applicant mayv appeal the Seeretary’s rejection of an application to the Environmental Quality
Board in accordance with W. Va. Code § 22B-1-7.

§60-3-5. Licensed Remediation Specialists.
5.1. Professional Responsibilities of Licensed Remediation Specialists.

5.1.a. Anyv mdividual who wishes to practice as a hicensed remediation specialist in the State of
West Virginia must hold a valid remediation specialist license.  Each individual has the burden of
demonstrating to the Secretary’s satisfaction that he or she meets the requircments for licensing.

5.Lb. It is the licensed remediation specialist’™s duty to protect the salety, health, and welfare of
the public in the performance of his or her professional dutics. If he or she 1s unable to mect this duty, the
licensed remediation specialist may either sever the relationship with the client or employer or refuse
professional responsibility for the work plan, report, or design. If the relationship is severed. the applicant
shall notify the Departinent withint 72 hours of the severing of the relationship.

5.1l.c. Specific arcas of professional responsibility of the licensed remediation specialist are as
follows:

5.1.c.]. The licensed remechation specialist 1s responsible for any release of contammants
during assessment and remediation activities undertaken pursuant to and contemplated in the approved
remediation agreement, work plans, or reports. The act of moving contaminants within a sits in the course
of remediation activitics 1s not considered a release;

5.1.c.2. Where a release of contaminants in excess of those identified in the work plan occurs
at the site during remediation activities, the licensed remediation specialist shall immediately notify the
Department, unless the release doss not exceed reportable quantities found m 40 CFR Part 302,

5.1.e.3. A licensed remediation specialist shall only perform assignments for which the
specialist is qualified by training and experience in those specific technical fields;

5.l.c.4. A licensed remediation specialist shall be objective mn work plans, reports, and
opinicns and avoid any conflict of interest with employer, ¢clients, and suppliers:
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5.1.e.5. A licensed remediation specialist shall not solicit or accept gratuitics, dircetly or
indirectly, from contractors, agents, or other parties dealing directly with the employer or client in regard
to professional services the hieensed remediation speclalist 1s performing at the work site,

5.1.c.6. A licensed remediation specialist shall not aceept any type of bribe, falsify or permit
musrcpresentation of professional qualifications, intentionally provide false imformation to the Secretary, or
knowingly associate with onc who is engaging in business or professional practices of fraudulent or
dishonest nature, and

5.1.c.7. A licensed remediation specialist shall not chargs any special fess above usual and
customary professional rates for being licensed.

3.1.d. The Secretary may revoke a license, suspend a license for not more than five years, or impose
lesser sanctions as appropriate for acts or omissions in violations of this rule or W. Va, Code § 22-22-1, ot
seq.

5.2. Application for licensure. — Any individual who wishes to obtain a license to practice as a licensed
remediation specialist must submit a complete and accurate application to the Secretary on forms supplied
by the Sceretary. The applicant shall submit an application fee, as specified in Table 60-3A of this rule,
with the application. In arder to qualify for the licensed remediation speeiahist examination, the appheant
must demonstrate to the Secretary that he or she mests the following <ligibility requirements:

5.2a, Mmimum Education Requirements: All individuals applying for a license shall meet the
requircments of onc of the folloewing tracks:

5.2.a.1. Standard Track: The individual has camed a baccalaurcale, masters, or doctorate
degree from an accredited educational institution m one of the following arcas: biology, chemistry, carth
sciences, cmvironmental scicness, geology, hydrogeology, microbiology, soil sciences, toxicology,
scienfific sub-disciplines of public health, nisk assessment, hazardous waste management, engmeenng, or
in a curriculum the Secretary determines 1s equivalent. The charter or accreditation of the recogmized
educational mstitution must have been effective as of the date the individual’s degrea(s) was granted; or

5.2.a.2. Alternative Track: The individual has carned at least a lngh school diploma. but docs
not meet the requirements for the standard track.

5.2b. Miumum Experience Requirements: Each mndividual shall demonstrate to the Secretary’s
satisfaction that he or she meets the requirements for relevant professional expenence, which means that
the applicant has performed work of a profcssional grade and character that indicates the individual is

competent to perfonm professional services pursuant to the requirements of the Act.

5.2.b.1. Relevant professional experience includes, at a minimum, practical knowledge of the
following:

5.2.5b.1.A. Remediation activities,
5.2.b.1.B. Procedures necessary to remediate a site;
5.2b.1.CC. Management of contaminants at a site, including, but not limited to:

52b.1.C.1. Site mvestigation;
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5.2b.1.C.2. Hcalth and safcty protocol; and
5.26.1.C.3. Quality assurance,

5.2b.1.D. Feasibility studies; and

5.2b.1.E. Remedial design.

5202, Standard Track: The individual must have six years of relevant professional
expenence, one of which is supervisory or project management related.

5.2b.3. Alternative Track: The individual must have ten years of relevant professional
experience, one of which 1s supervisory or praject management related.

5.2b.4. In addition to the practical knowledge criteria pursuant to paragraph 5.2.b.1 of this
rule, the Secretary will also consider the following criteria in evaluating whether an individual’s
remediation and practical experience, considered both individually and collectively. constitute sufficient
relevant professional experience:

5.2b.4.A. Proficiency,
5.2.b.4.B. Broad knowledge of the various remediation technologics;

5.2b.4.C. Number of individuals and disciplines of other professionals supervised or
coordinated,

5.2b.4.D. Duration of employment,

52b4E Nature of work performed (including, but not limited to, whether such
experience mcludes work at sites where subsurface investigations have occurred); and

5.2b.4F. Any other factors the Secretary deems relevant.

5.2b.5. The individual applving for licensing shall also provide the Secretary with three
professional references, cach of which, at a minimuin, address the individual’s range of practical knowledpe
and professional expenence with regard to providing professiomal services under the Act.

5.2.b.6. Work performed during a period of full-time undergraduats study at an educational
stitution 15 considered part of the educational program. but 1s not considered acceptable professional
experience; provided, that the Secretary may accept work performed for periods of at least two and one-
half consecutive months per calendar year when not enrolled as a full-time student, during or incidental to
undergraduate education as relevant professional experience, if the individual did not receive college credits
for that work.

5.2.¢c. Credits: Individuals who have earned degrees from recognized educational institutions in
addition to those required to meet the minimum educational requirements set forth in subdiviston 5.2.a.
may request that the Scerctary credit some or all of that additional cducation toward the requircments for
relevant professional expenience in accordance with the following:

10
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5.2.c.1. Standard Track: Onc vear credit for cach master’s degree and two years credit for a
doctorate degres, if the degrees are fiom a recognized educational institution m one of the academic arcas
wentified in paragraph 5.2.a. 1,

5.2.c.2 Alternative Track: One-half year credit for each associate’s degree in one of the
academic arcas identificd in paragraph 5.2.a.1; and

5.2.2.3. The Secratary will gratt to an indisvidual up to two years maximum credit for additional
education under the Standard Track, or up to one year maxmum credit for additional education under the
Alternate Track.

5.3. Licensing Examination: The Secretary is responsible for mmplementing the following
requirements, at a monimum, of the hicensed remediation specialist examination:

5.3.a. Frequency and Scheduling: The Sceretary shall administer a licensing examination at least
every six months to all individuals wha have met the requirements for licensure. Examinations shall be
held at the time(s) and location(s) set by the Sccretary. The Secretary shall provide public notice at least
15 days prior to the application due date for the next scheduled examination;

3.3.b. Examnation Format and Content: Exammations shall test the individual’s cverall regulatory
understanding and overall techmical understanding.  Overall regulatory understanding msans an
understanding of the relevant State and federal environmental regulations and related written policies.
Overall technical understanding means demonstrating an understanding of basic concepts and methods in
thosc scientific and technical ficlds related to asscssment, containment, and remediation actions;

5.3.¢c. The Secretary shall prepare the licensing examination;

53.d. The Secretary shall iitially develop a minimum of threc separats cxaminations. The
Secretary shall not repeat one smgle exarmination until he or she has given the other two examimations;

5.3.e. After the Secretary has used any of the individual examinations twiee, he or she shall prepare
a mininmum of three new examinations,

5.3.f Anindividual may take an examination only if he or she has paid the applicable examination
fee established by this rule. The applicant shall pay the examinatian fez, as specified in Table 60-3A of
this rule, after the Secretary has confirmed his or her elgmbility to take the exam. The applicant shall pay
the examumation fee in full by check made payable to the West Virginia Department of Environmental
Protection for deposit into the Voluntary Remediation Administrative Fund. The examination fgc is non-
rcfundable, excopt when the applicant shows, to the Secretary’s satisfaction, that his or her failurs to appear
for the examination was due to circumstances beyond his or her reasonable control, in which case the
applicant may either request a refund or request that the Secretary hold open his or her application until he
or she can fake a subsequent examination. The applicant shall take the make-up examination within two
vears of the Secrctary’s approval of the apphicant’s wnitten application.

5.3.g. Examination Procedures and Rules: Fach individual shall present some form of
photographic identification prior to taking the test. The Secretary shall determine whether the applicant
may usc any books, notes, memoranda, scratch paper, non-programmable caleulators, or other matenials
during the cxammation. No mdividual may discuss the exammation or other procedures during or after the
exammnation, and no mdividual may make copies of the examination,

5.3.h. The Secretary shall establish the passing score prior to adimimistering the examination,
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5.3.1. Exammation Results: The Secretary shall grade the sxaminations and deliver the results to
cach mdividual within 30 days of the examinalion. The Secretary will not retum the examination papers to
the individual,

5.3). Recapplication for Examination: Individuals who fail to achieve a passing score on the
examination may take a subsequent examination subject to the following procedures:

5.3).1. An mdividual shall be allowed to take a subsequent exaiminatian that 1s scheduled to
occur on a dats not more than two years afier the date the Secretary approved the individual’s written
application, upon receipt by the Sccretary of the following items:

5.37.1LA. A letter statmg the individual’s intention to take the subsequent examination;
and

5.33.1.B. The appropriate examination fee.

5.3.).2. Individuals who seek to take a subsequent examination that is scheduled for a date that
Is greater than two years after the date the Secretary approved the individual’s written application must
submit the following prior to taking the examination:

5.3..2.A. The licensing application as per the procedures st forth in subsection 3.2; and
5.3.3.2.B. The full application foc described in subscetion 5.2,

5.3 k. Warver of Examination. — If an individual requests a warver of the examination for licensure
as a remediation specialist, the application shall include any and all information that the applicant wants
the Sceretary to consider including, but not limited to, relevant licenses and certifications. The Scerstary
may 1ssue a one-time waiver of the examimation for the purpose of submitting an application for a Voluntary
Remediation Agreement. This warver is only valid for six months after its effective date. No person shall
implement a remediation work plan unless and until the remediation specialist has passed the examination.
However, to be ehigible for a waiver, these individuals shall meet all other requirements for licensing,
including, but not limited to. education, relevant professional experience, and practical knowledge.

5.3k.1. The applicant shall submit an examination fee repardless of whether the applicant is
requesting a warver of the examumation.

5.3.1. Rscciprocity. - A licensed remediation specialist in another state may be licensed as a
remediation specialist in West Virgima without examination, provided that the licensing state recogmzes
West Virginia licensure.

5.3.1.1. The applhcant shall submit an exammation fee regardless of whether reciprocity
applics.

5.4. License renewal
5.4.a. A licensed remediation specialist in good standing may rencw his or her hicense overy two
years. The Secrctary shall consider a rencwal application filed in accordance with all appropriate

timeframes, which includes the appropriate license renewal fee found 1n Table 60-3A, a complete renewal
application. A renewal application shall include evidence of continuing sducation in the envirammental
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remediation ficld. Such cvidence may include two cducation credits from a U.S. EPA-approved coursc or
any other equivalent ssperience acceptable to the Sccretary,

5.4.b. The Secretary will provide a license renewal notice to the licensed remediation specialist 90
days prior to his or her licenss expiration. Any individual who fails to renew his or her hicense shall not
continue to practice as a hicensed remediation specialist after the day of license expiration. Any mdividual
who fails to renew his or her license within 30 days after the expiration must reapply for cxamination and
is subject to the same requirements as a new applicant.

5.4.c. Anindividual who has timely complsted all of the license renewal requirsinents will receive
a rencwed license and may continue to practice as a licensed remediation specialist prior to receiving the
rencwed license.

3.4.d, Where the applicant has timely filed a renewal application but the Secretary determ.ines that
grounds exist for non-renewal of the license, the Secrctary shall follow the same procedure for suspension
or revocation of licenses set forth in subsection 5.5 of this rule and, pending a final decision by the Secretary
an such rencwal, the license shall remain in effect.

5.5. Suspension and Revocation of Tacenses. The provisions set forth in this subsection are in addition
to and shall not limit the procadures regarding enforcement orders contamed in W. Va. Code § 22-22-12.

5.5.a. Crtera for suspension or revocation of license. — A license 1ssucd to a licensed remediation
specialist may be suspended or revoked for the following reasons:

5.3.a.1. For fraud by the licensed remediation specialist in the license application process;

5.5.a.2. For [raud or mtentional misrepresentation by the heensed remediation specialist in the
performances of anv work required in a work plan or pursuant to a Voluntary Remediation Agreement; or

5.5.a.3. For any act by the licensed remediation specialist in violation of the Act or this rule.

5.5.a.4. Any circumstances that justify revocation of a licenss under this rule may also justify
the non-renswal of a licenss.

5.5.b. Issuance of Notice of Intent. — If the Secretary finds that sufficient grounds exist to suspend
orrevoke the license of a licensed remediation specialist, prior to the suspension or revocation, the Secretary
shall notify the licensed remediation specialist of his or her intent to suspend or revoke the license. The
Seerctary shall provide the licensed remediation specialist with a Notice of Intent to Suspend or Revoke by
U.S. certified mail, return receipt roquested. The Notice shall sct forth the specific reasons for the proposed
suspension or revocation and shall state that the licensed remediation specialist may request either an
informal conference or a hearing on the proposed suspension of revocation pursuant to the Administrative
Procedures Act, W. Va. Code § 29A-3-1, et seq. The purpose of the informal conference and the contested
casc hearing 15 to delermine the nights, duties, interests, and pnivileges of the hicensed remediation specialist.
The Seeretary may appoint an mmpartial hearing officer to conduct an idonnal conference or contested case
hearing.

3.5.c. Roquest for Informal Confercnce or Contested (Casc Hearing, — The licensed remediation
specialist has 30 calendar days from the receipt of the notice to make a written request for an informal
conference or conlested case hearing. A reguest 15 desmed served on the day it 1s deposited 1n the ULS,
mail. Failure to respond will result in the imposition of the proposed suspension or revocation. The hicensed
remediation specialist has a right to an informal conference prior to a formal hearing. The licensed
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remcdiation specialist may request an informal confercnce or a contested casc hcaring, but the request for
and holding of an infonmal conference doss not preclude the hcensed remediation specialist from requesting
a contested case heanng following the disposition reached in the mformal conference.

5.5.c.1. The issuance of a notice of intent to suspend or revoke the license of a licensed
remediation specialist shall not prevent the licensed remediation specialist from rendering services under
the Voluntary Remediation Program pending a final decision from the Scerctary following an informal
conference and, if requested, a contested case hearing.

5.5.d. In all proceedings under this section, the licenssd remediation specialist may be represented
by counsel. The Secretary shall send all notices required by this rule to counsel in the same manner as he
or she provides them to the licensed remediation specialist.

3.5.e. Informal conference. — If the licensed remediation specialist requests an mformal conference
within the 30-day period, the Seeretary shall schedule the conference to be held within 30 davs of the request
in accordance with the following requirements:

5.5.e.]1. The Seccretary shall notify the licensed remediation specialist and the primary
representative of the Departmeint who was invalved in the decision to suspend or revoke the licensaed
remediation specialist’s license of the time and place of the informal conference. In scheduling the location
of the mformal conferencs, the Secrstary shall consider the location of the licensed remediation specialist’s
business and any particular sites that may have given rise to the decision to revoke or suspend,

5.5.¢.2. Thc Scerctary shall notify the hcenscd remediation specialist of the informal
conference at least 135 calendar days prior to the date of the informal conference;, and

5.5.¢.3. The Sceretary may continue the mformal conference upon the agreement of the
licensed remediation specialist and for good cause shown.

5.5.f Informal Conference Procedures. — An mformal conference, as provided by this rule, is
intended to be an nformal discussion of the facts which gave rise to the 1ssuance of the decision to suspend
or revoke a license. The Searstary shall conduet the conference in the following manner:

5.5.4. 1. The Secretary shall be gmided by, but need not strictly apply, the West Virgiaia Rules
of Civil Procedure; however, the Secretary shall follow the West Virgima Rules of Evidence as applied in
civil cases 1n the eircuit courts of this State;

5.5£.2. A record of the infonnal conforence is not required but anv party may request that a
record bo madc at that party's cxpense. Any other parties to the conference may obtain copies of the record
at therr own expense;

5.3.£3. During an informal conference, the licensed remediation specialist may subnut to the
Seeretary any evidence or demonstration of mitigating circumnstancss as to why the Scerctary should alter
the decision to suspend or revoke the license; and

5.5f4. At any review proceedings that may occur later, no evidence as to any oral statement
madc by one party at the mformal conference may be miroduced as cvidence by another party, nor may any

statement be used to nnpeach a witness. unless the statement 1s or was available as competent evidence
independent of 1ts introduction during the informal conference,

2.6, Wntten Decision.
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5.6.a. If the licensed remediation specialist and the Secretary are able to reach an agreement, the
Secretary shall prepare a wntten decision signed by the Leensed remediation specialist and the Secretary
implementing the decision reached in the informal conference.

5.6.b. If the licensed remediation specialist and the Sccretary arc unable to reach an agreement
within 30 calendar days following the informal conference, the Secretary shall 1ssuc and furnish to the
licensed remediation specialist a written decision affirming, modifving, or dismissing the mitial proposal
to suspend or revoke the license and give the specific reasons for the decision. The Secretary shall send
notice of his or her decision to the licensed remediation spscialist by U.S. certified mail retum receipt
requested.

3.6.c. Within 30 calendar days of the receipt of the Secretary’s written decision, the licensed
remediation specialist may demand a formal hearing as provided hergin to detarmineg his or her rights and
privileges. The licensed remediation specialist must serve a request in writing upon the Secretary within
30 days of receipt of the written decision. A request is deemed served on the day it is deposited in the U.S.
mail. Vailure to request a formal hearing on the written decision within the time specified shall cause the
decision to become a final unappealable order of the Secretary.

5.7. Contested Cases, Raght to a Formal Hearmg. — As set forth above, within 30 calendar days after
notification of a written decision rendersd as a result of an informal conference, the licensed remediation
specialist may request a formal hearing before the Secerctary in accordance with the Administrative
Procedures Act, W. Va. Code § 29A-5-1, et seq. If requested. the Sceretary shall grant the request and
schedule a contested casc hearing.

5.8. Appeals. — An appeal from any final order or ruling entered in a contested case i accordance
with this rule shail be 1o the Circuit Court of Kanawha County in accordance with the provisions of the
Administrative Procedurss Act, W. Va. Code § 20A-5-4.

5.9. Alternative Procedure. — When imminent or substantial harm is threatened or posed at a voluntary
remediation site which, in the Secretary’s opinion, is attributable to the negligence or incompetence of the
licensed remediation specialist at the site, the Secretary may, m lieu of the notice of intent under subdivision
5.5b. of this rule, 1s5uc an order in accordance with W. Va, Code § 22-22-12(a)(1). If the licensed
remediation specialist files a request for reconsideration as provided in W. Va. Code § 22-22-12(b), the
Secretary shall conduct a contested case hearing within ten days of the filing of the request.

§60-3-6. Voluntary Remediation Agreement.

6.1, Any person who desires to participate n the Voluntary Remediation Program shall execute a
Voluntary Remediation Agresment with the Secretary. The form agreements contained m Appendix 60)-
3A and 60-3B meet the requirements of this section. The Secretary and the applicant may agree to
addirional provisions and modifications consistent with this rule. Except as provided mn subsection 6.4 of
this rule, the Voluntary Remediation Agreement shall provide for the fullowing:

6.1.a. The services of a licensed remediation specialist for the supervision of all activities described
in the agreement, including the supervision of remediation contractors,

6.1.b. The recovery of all reasonable costs incurred by the Department attributable to the
implementation of the agreement. Recoverable costs shall mnclude the following:
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6.1.b.1. Costs mcurred in revicw and oversight of work plans and reports submitted pursuant
to the agreement,

6.1.b.2. Costs incurred as the result of field activities attributable to the agrsement; and

6.1.b.3. Costs mncurred by the Department in implementing and overseeing activitics under the
agreement, which costs shall be determined by the number of hours wotked under the agreement by each
primiary employee multiplied by 3.5 times the hourly rates of the employee and then adding the direct
expenses meurred by the emploves.

6.1.b.4. The Department shall bill all recoverable costs by separate invoice.
6.1.c. A schedule for the payvment of recoverable costs;

6.1.d. A description of any work plan or report that the applicant is to submit under the agreement
for the Secretary’s review, including the final report, which shall provide all information necessary for the
Secretary to verify that the applicant has completed all work contemplated by the agreement: provided, that
at the discretion of the applicant, the applicant may submit for the Secretary’s approval work plans
describing the work to be performed at the site with the execntion of the agreement;

6.1.e. Theidentilication of appropniate tasks, deliverables, and schedules for the submission of any
work plans and other deliverables and for the performance of the remediation;

6.1f A listing of all covironmental statutcs and rules for which compliance 1s mandated;

6.1.g. A listing of the technical standards as provided in the Voluntary Remediation Program
Guidance Manual to be applied m evaluating the site assessment, the work plans, and reports, with reference
to the proposed future land use to be achieved;

6.Lh. A listing of the applicable standards to be achieved at the site:

6.11. Where applicable, a description of any engineermg or mstitutional controls and any land use
covenant to be imposed for the property,

6.1 ). The reopening of the Voluntary Remediation Apreement upon consent of the partics or the
occumrence of one or more of the conditions descnbed mn section 15 of the Act; and

6.1 k. The modification of the Voluntary Remediation Agreemsnt upon the agreement of the
partics.

6.1.1. The licensed remediation specialist may perform field adjustments which achieve equal
performance: provided, that he or she notifies the Department of the field adjustment within 13 days.

6.2. The Voluntary Remediation Agreement shall recognize the right of the applicant to terminate the
agreement, in its sole discretion, upon 15 days advance written notice of termination to the Department and
shall include provisions for the recovery of cests incurred by the Department before the notice of
termination s 1ssucd.

6.3. Where the apphicant mtends to demonstrate that the site meets all applicable standards without
further remediation, in lisu of the requirements of subssction 6.1 of this rule, the Voluntary Remediation
Agreement shall provide for the following:
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6.3.a. The payment of an agreed swn to cover all reasonable costs incurted by the Department
attributable to the agreement in excess of {ees submitted with the penuit application;

6.3.b. A listing of all environmental statutes and rules for which compliance is mandated;

6.3.c. A listing of the technical standards as determined in the Voluntary Remediation Program
Guidance Manual that are applied in evaluating the site assessment with reference to the proposed future
land use to be achieved,

6.3.d. A listing of the applicable standards to be achieved at the site;

6.3.e. The reopening of the agreement upon the accurrence of one or more of the conditions
described in section 15 of the Act; and

6.3.f. Where applicable, a description of any engineering or institutional controls and any land use
covenant to be imposed for the property.

6.4. The Voluntary Remediation Agreement shall reflect the Secretary’s determination of eligibility in
accordance with section 3 of this rule.

6.5, At the discretion of the applicant, the Voluntary Remediation Agreement may address all or only
a portion of a site. At the discretion of the Secretary, the Voluntary Remediation Agreement may cover
two or morc non-contiguous sitcs; provided, that the sites display similar contaminant profilcs and similar
surface and subsurface charactervistics. Similar surface and subsurface characteristics shall be limited to
upland, niparian/wetland, karst, or other similar land forms as approved by the Secretary.

6.6. Where the applicant 15 a person other than the current owner of the site and the Voluntary
Remediation Agreement contemnplates the imposition of a land use covenant as provided m section 13 of
this rule, the agreement shall have appended to it a provision signed by the current owner(s) of the site
authorizing and agreeing to cooperate in the execution and filing of a land use covenant in accardance with
the Voluntary Remediation Agreement.

6.7. Upon execution of the Voluntary Remediation Agreement by the parties, the Seerctary shall not
imtiate any enforcement action against the applicant or any person described in section 18 of the Act for
the contamination that 1s the subject of the agreement, unless there 1s an unmanent threat to the public. The
Secretary shall not mitiate an enforcement action against any applicant from the time the application is filed
until the Voluntary Remediation Agresment is signed, so long as the applicant acts in good faith to negotiate
a reasonable agreement.

6.8. At the applicant’s discretion, he or she may, in the interest of minimizing environmental
contamination and promoting cffective cleanups, begn cleanup of soil and groundwater before the
Seeretary approves the Voluntary Remediation Agreement, provided, that he or she nolifies the Seerctary
In wriling.

§60-3-7. Public Involvement/Public Notitication.
The public notification and pubhc involvement requircments of this section apply to all Voluntary

Remediation Program applicants.  Additional public notification and public involvement requurements for
applicants receiving Brownfislds Revolving Fund moneys are detailed m subscction 15.7 below.
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7.1. Public Noticc of Applications for Voluntary Remcdiation Projects. — Upon reccipt of an
application to conduct a voluntary remadiation under the Act, the Departinent shall publish a sommary of
the application by both a pross release distributed through the Department’s Public Notice Mailing List and
to media outlets serving the gensral area where the remediation is proposed. as well as a legal advertisement
in a newspaper of general circulation in the area where the site is located. Information contained in the
summary shall mclude:

7.1La. The name and business address of the applicant, including a street address or route nuniber,
7.1.b. Geographic location of site and, if one exists, the locally used name of ths area,

7.1.c. Current and former uscs of the site;

7.1.d. Present and suspected contaminants on site;

7.1.e. Proposed methods to remediate the site;

7.1.f. Proposed methods to control possible health exposure,

7.1.g. Location and address where interested persons may review application;

7.1.h. Name, address, and telephone number of applicant contact for questions from interested
individuals, and

7.1Li. Name, address, and telephone number of Department contact where comments and questions
can be recerved.

7.2, Public Inspection of Voluntary Application. — Upon request, any member of the public may mspect
and copy a voluntary remediation application filed with the Department at the Department’s Charleston
headquarters and in the municipal or county commission offices where the remediation is proposed. Copics
of the application also may be placed in the county library.

7.3, Public Involvement/Public Notification m Development of Remediation Goal.

7.3.a. In the development of remediation goals pursuant to subdivisions 9.3.d and 9.4.a of this rule,
the Secretary shall require a 30-day comment peniod and informational mesting.

7.3.b. To notify the public of the start of the 30-day comment period, the applicant shall:

7.3.b.1. Publish once a week for four consecutive weeks an advertisement in a local newspaper
of general circulation in the county where the remediation 1s occurring.

7.3b.1.A. The advertissment shall be, at @ mmimum, leur inches by four mehes.

7.3.b.1.B. The advertisement shall contain information as set forth in subseciion 7.1 of this
rule, as well as the date, time, and location of the informational meeting.

7.3.b.2. The applicant shall send a copy of the advertisement to the municipality, the county

commission, and either the county and’'or municipal land wse agency or the area’s Regional Planning and
Development Council ereated under W, Va. Code § 8-25-5.
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7.3.b.3. The informational mecting shall be held m the community where the remediation is
occurring by day 21 of the 30-day comment peniod: provided, that a minimum of 15 days’ notice 15 given
for the meeting. The mformational meetmg shall address how remediation concerns apply to the site,
including site risk issues such as key exposure assumptions, uncertainties, populations considered, the
context of site risk to other risks. and how the remedy will address site risks.

7.3.c. The applicant shall respond to comments reccived during the comment period and submit
both the comments and the responses to the Secretary.

7.3.d. The Sscretary shall review the comments and applicant’s responses when making a decision.
The Seceretary shall notify the parties who provided comments during the comment period of his or her

decision.

§60-3-8. Risk Protocol.

This section sstablishes a risk protocol for conducting human health and ecological risk assessments.
It describes general requirements for risk assessments and specific requirements for bascline human health
and ecological risk assessments, residual risk assessments, and application of probabilistic risk assessment
methods.

8.1 General Requirements for Risk Assessments. — Risk assessments shall consider exishing and
reasonably anticipated future human exposures and significant adverse effects to ecological receptors of

concern in accordance with this rule.

8.1.a. Risk assessments may be conducted using cither deterministic (single point value) or
probabilistic nisk assessment methodologies as agreed to in the Voluntary Remediation Agreement.

8.1.b. Risk assecssments, to the extent practicabls, shall consider the range of probabilities of risks
potentially occurring, the range of size of populations likely to be exposed, current and reasonably
anticipated future land and water uses, and quantitative and/or qualitative descriptions of uncertamntics in
accordance with subseetions 8.1 and 8.2 of this rule.

8.1.c. Appropuate sources of toxicity information mclude the followmng:

8. 1.c.1. For human health risk assessments, in order of preference:

8.1.c.LA. U.5. EPA Integrated Risk Information System (IRIS);

8.1.c.1.B. U.S. EPA Superfund Health Risk Tochmical Support Center {SHRTSC)

provisional peer reviewed toxicity critenia; and

8.1c.1.C.  Other scientifically vahd documents or mformation developed from
govcrmnculal or HUH‘gDVDTHHISHtEII sources and appruvcd b_\’ ﬂlU SGUICtHI}’.

8.1.c.2. For ecological risk assessments:
8 lec2 A US EPAECOTOX Databasc,
8.1.¢.2.B. U.8. EPAIRIS Database,
8.1.c.2C. U.S. EPA HEAST Database,
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8.1.c.2.D. U.S. EPA Region 3 BTAG Sereening Benchmarks,

8.1.c.2.E. 11.5. Fish and Wildlife Service Technical Reports;

8.1.c.2.F. Oak Ridgc National Laboratory Toxicological Benchmark Technical Reports;
8.1..2.G. ATSDR Toxicological Profiles;

8. l.c.2H. Other peer-reviewed technical publications; and

8.1l.c.2l.  Other scientifically valid documents or information developed from
governmental or non-governmental sources and approved by the Secretary.

8.1.d. Risk assessments may include the use of fate and transport models subject to the Secretary’s
approval of the model and the data to be used for the parameters specitied in the model.

8.1.d.1. The Secretary shall ensure that any fate and transport model approved for use is
capable of simulating thase site conditions and contaminant properties that might have a significant impact
on site=specific contamimant fate or transport.

8.1.d.2. Risk assecssments shall include sensitivity analyses of modsls and data used as model
parameters. Sensitivity analvses shall be based an the range of conditions which have historically occurred
or may bc likcly to occur at the sitc.

8.1.d.3. For models not included in Department guidance documents, risk assessments shall
include a description, including published references if available.

8.1.d.4. Where available, the Department shall give preference to the use of peer-reviewed
models and data for which on-sitc valhidation 1s demonstrated.

8.1.e. The use of population nisk estimates 1n addition to individual risk assessments is provided
for as follows:

8.1.c.1. For human health risk asscssments, risk estimates shall initially be made at the level
of the indivadual. A population-based risk assessment may be conducted where the applicant determines it
would be practicable and of assistance in evaluating the appropnateness of the remedial action; and

8.1.c.2. For ccological risk assessments, the applicant shall make nisk estimates: (A) at the
individual level where any endangered and threatened species is significantly impacted by the proposed
activities at the site; and (B) at the level of the population for all ecological receptors of concern exposed
to contaminants at the site.

82 Sampling Protocol, Data Requuements, and Sampling Methods., — The applicant shall use
sampling approaches, data quality requirements, and statistical methods set forth in the Voluntary
Remediation Program Guidance Manual as approved by the Secretary to support the risk assessment and
remedy selection process.

8.2.a. Characlerization of Site Contamunation, — The applicant shall collect and analyze a sufficient
number of environmental media samples so as to provide a reasonable charactenization of the nature and
distnbution of site contaminants. The number and location of the samples collected shall be of sufficient
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quantity and quality to calculatc the appropriatc cxposurc point concentration as defincd in subparagraph
8.4.b.3.B and subdivision 8.3.c of thus rule.

8.2.b. Media to be Sampled. — The applicant shall collect and analyze samples from those media
that are reasonably anticipated to have been impacted from contaminants at the site, considering the nature
of the site operations and the nature of the contaminants of potential concern at the site.

8.2.c. Contaminants for Analyses. — The applicant may not need to analyze all samples for the
same contamunants. The applicant shall analvze collected samples for those contaminants that are
reasonably anticipated to be encountered, considering the nature of the site operations and the nature of the
substances used or disposed of at the site.

8.2.d. Data Validation. — The applicant shall validate the quality of the analytical data to be used
by review of at least ten percent (10%) of the data or some other percentage agreed to by the Secretary in
accordance with standard EPA protocols. Standard EPA protocols for validation may require modification,
with the Secretary’s approval, depending on the type of analyses performed (e.g.. Contract Laboratory
Protocol ar SW-846).

8.2.e. The 95th percentile upper confidence limit on the mean concentration or the maximum value
of the site contammant concentration data shall be a reasonable estimate of a plausible exposure point
concentration for this contaminant. If a contaminant can be shown to have dissumilar distnibutions of
concentrations in different arcas, then the arcas should be subdivided. For example, "hot spots” may be
considered separately.

8.3, Quantification of cumulative risks posed by multiple exposure pathways. (Rescrved)

8.4 Bascline Human Health Risk Assessments (BHHRA). — The applicant may use a BHHRA to
provide a characterization of the risks to human health posed by contaminants at the site, given a full
evaluation of site-specific conditions.

8.4.a. The applicant may use the BHHRA either to:

8.4.a.1. Assess the necd for remedial action considerng site-specific conditions; or

8.4.a.2. Demonstrate the acceptability of current site conditions with respect to the remediation
standards specified in this rule.

8.4.b. BHHRAs shall include, but are not limited to, the following information:
8.4b.1. A conceptual site model showing contaminant sources, release mechanisms, transport
routes and media, potential human receptor populations, and reasonable potential exposure scenarios based

on current and reasonably anticipated land and water uses;

£.4.b.2. Data quality objectives for the human health risk assessment based on the conceptual
site model,

8.4.b.3. An cxposurc asscssment that cvaluates the potential for and magnitude of human

exposurc, considering both the current and reasonably anticipated future land and water uses at and i close
proximity 1o the site.  An exposurs assessment shall meluds:
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8.4b3. A An cxposurc pathway analysis which identifics complete cxposurc pathwayvs
from contamminants to receptor populations, identifying the nature and extent of site contamination, the
presencs or absencs of media that could trans port the site contamination, the presence or absencs of receptor
populations that could be exposed to the contamination, and the likely exposure routes; and

8.4b3.B. A quantification of the magnitude of the cxposure (in accordance with
Department guidance documents) if, following the performance of the cxposure pathway analysis, the
potential exists for exposure of receptor populations to site contannnants. At a minimuwm, the applicant
shall develop exposure levels that approximate an sstimate of central tendency and reasonable upper bound
of the exposure distribution.

8.4.b.4. The applicant shall perform a toxicity analysis if he or she identifies and quantifics the
potential for human exposure to site contaminants in accordance with subparagraph 8.4.b.3.B of this rule.
The toxicity analysis shall mclude a summary of cwrent information regarding the carcinogenic and non-
carcinogenic effects of the identified contaminants of concern, as well as current slope factors and reference
doscs trom the sources described in subdivision 8.1.c of this rule.

8.4.b.5. Risk Characterization. — If the potential exists for human exposure to site
contaminants, the applicant shall integrate the exposure quantification information with the dose-response
assessment (toxicity analysis) to provide a characterization of the potential risks present at the site. The
risk characterization shall mclude a quantification of risks from mdividual contaminants. The applicant
shall include a quantification of cumulative risks posed by multiple contaminants using the most sensitive
cxposure pathway for cach constituent. The risk characterization shall analyze the following:

8.4.b.5.A. Non-Carcinogenic Risk: In quantifying risks from individual systemic toxicants
at the site, the applicant shall develop a hazard quotient for cach contaminant. In quantifving the nisks from
cumulative exposure 1o multiple contaminants at the site, the applicant shall develap a hazard index for
cxposurcs to multiple contaminants. In developing the hazard wdex for multiple contamimants, the
applicant shall assume additivity only for those contaminants that affect the same target organ or act by the
same method of toxieity; and

8.4b.5B. Carcinogemie Risk: In quantifying risks from carcimogens at the site, the
applicant shall estimate the excess lifetime cancer nisk above and beyond the nisk associated with
background exposures. The risk estimates are presumed to be additive unless an alternative mechanism 1s
apprapriate.

8.4.b.5.C. The apphcant shall include, as appropriate, a discussion of any available facility-
specific human health studics and consideration of any other non-quantifizd (qualitative) risks in the risk
characterization described herein.

8.4b.6. Uncertainty Analysis: As part of performing the site-specific risk assessment under
this section, the applicant shall identify the qualitative, and to the extent practicable, the quantitative
uncertainty embodied in the analysis. The applicant shall also dentify the hkelihood of vverestimating or
underestimating risk for cach clement of the analysis. At a minimum, this shall includs consideration of:

8.4b.6.A. The analytical characterization of the site;

8.4b.6B. The exposurc assessment, including the size of the potentially exposed
population; and
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8.45h.6.C. The dosc-rcsponsc asscssment, including the toxicological criteria uscd in the
analysis.

8.5. Baseline Ecological Risk Assessment. — The applicant may perform a site-specific de minimis
screening ecological evaluation as speeified in subsaction 9.5 of this rule as part of the site investigation to
determune if a complete exposure pathway exists and there are ecological recoptors of concern. If] after this
cvaluation, the applicant identifics a potentially significant complete exposure pathway, then the applicant
shall complete the wniform ecological evaluation as specified in subsection 9.6 of this rule to determine if
site concentrations exceed benchmark levels. If the applicant proposes remediation goals that exceed
benchmark levels, then the Secretary may require, at his or her discretion, a baseline ecological assessment
to evaluate potential risks to ccological receptors and to develop appropriate remediation standards based
on these risks. If the Secretary requircs a bascline ecological risk assessment, it shall address, but not be
limited to, the following information:

8.5.a. Problem Fommulation. The application shall identify the purpose (goals) of the assessment
and define the problem. This step includes identification of potential contaminants of concern, potential
ccological cffects, potential ccological receptors of concem. potential cxposure pathways, and initial
agsessment and measurement endpoints, all with respect to current and reasonably anticipated future land
and water uses. The applicant shall develop a conceptual site model to depict how the site conditions might
affect ecological components of the natural emvironment;

8.5.b. Data Quality. The applicant shall develop data quality objectives for the site based on the
conceptual site model,

8.5.c. Exposure Analysis. The applicant shall perform an exposure assessment that evaluates the
potential for and magnitude of ecological effects to receplors of concem, considering current and reasonably
anticipaied future conditions at the site. Exposure is analvred by desenibing the source and releases, the
distribution of the stressor in the environment. and the extent and pattern of contact or co-occurrence. The
end praduct of this analysis 1s an exposure profile which summarizes the magnitude and spatial and
temporal patterns of exposure for the scenarios deseribed in the conceptual site model;

8.5.d. Ecological Response Analysis. The applicant shall develop an scological response analysis
that includes a summary of current information regarding the toxicological and scological cffects of the
identified contaminants of ecological concemn, as well as ecological benchmark values. Appropriate sources
of toxicity information are identified m paragraph 8.1.¢.2 of this rule;

8.5.¢. Ecological Risk Characterization. If the potential exists for significant ecological risks due
to exposurc to sitc conlaminants, the applicant shall integrate the sxposure guantification nformation in
subdivision 8.5.c of this rule with the scological responsc analysis to provide a charactsrization of the risks
presented at the site, considering current and reasonably anticipated future Jand and water uses. The risk
characterization shall include a quantitative evaluation of ecological risks potentially associated with the
site, a weight-of-evidence analysis of risk, a dascussion of available site-specific ecological studies, and
cansideration of the non-quantificd (qualitative) risks as appropnate, and

8.5.f Uncertainty Analysis. The applicant shall use, as appropriate, qualitative and/or quantitative
uncertainty analyses for each element of the risk assessment.

8.6. Residual Risk Assessments (RRA). — The applicant shall consider, in residual human health and

ecological nisk assessments, conditions that will be present at the site following implementation of the
propused remedy, should ons be needed.
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8.6.a. In a situation where the applicant has conducted a bascline risk asscssment and found that
no further action 18 necessary, the baseline nisk assessiment may seive as the residual nsk assessment.

8.6.b. A RRA shall include an assessment of the risks under current and reasonably anticipated
future land and water use scenarios, given:

86.b.1. The cxposurc conditions that will be present following remediation and the
concentrations of untreated constituents or treatment residuals remaining at the conclusion of any
excavation, treatment, or off-site disposal; and/or

8.6.b.2. The exposure conditions that will result following implementation of any institutional
or engincering controls necessary to manage risks from trecatment residuals or untreated hazardous
constiments.

8.6.c. The applicant shall conduct the RRA following the same basic steps outlined in subsections
8.4 and 8.5 of this rule, except that the conditions used to define the site shall reflect post-remediation
conditions, including site-specific numeric remediation standards and site-specific exposure conditions that
incorporate any engineering and instifutional controls proposed as part of the remedial action.

8.7. Probabilistic Assessment: The applicant may apply probabilistic techniques to human health and
ecological nisk assessments. At a mmimum, before the commencoement of a probabilistic nsk assessment,
the applicant shall discuss with the Scerctary the sources and charactenistics of the distributions proposed
for use in the asscssment. The probabilistic risk assessment shall include, but not be limited to, information
regarding:

8.7.a. All formulae used to estimate exposure point values, toxicity (cancer slope factor, reference
dose) values, ecological benchmark values, hazard indices, and incremental hifetime cancer risks;

8.7.b. A combination of input parameters expressed as cither point estimates or distributions. For
cach input parameter expressed as a distribution, the applicant shall provide the following information:

8.7.b.1. The shape of the full distribution;

8.7.b.2. To the extent practicable, the mean. standard deviation, minimum, 5th percentile. 10th
percentile, median, 90th percentile, 95th percentile, and maximum of the specificd distribution;

8.7.0.3. Justification for the use of each distribution clearly explaining the rationale for its use
and the rejection of other relevant distributions. and

8.7.b.4. The extent to which input distnbutions and their parameters capturs and separately
represent both stochastic varability and knowledge uncertainty. This mformation shall comprise a portion
of, but not be a replacament for, a comprehensive discussion m the body of the baseline risk assessment of

the gqualitative and quantitative sources of uncerlainty.

8.7.c. A description of any correlations between or among input variables that are known or
expected to have the practical effect of significantly affecting the risk assessment;

8.7.d. For each output distribution resulting from the probabilistic nisk assessment, the following
information;

8.7.d.1. The shape of the full distribution and location of the acceptable risk level; and
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8.7.d.2. To the extent practicable, the mean, standard deviation, minimum, 5th percentile, 10th
percentile, median, 90th percentile, 95th pacentile, and maximum of the specified distnbution,

8.7.c. A probabilistic sensitivity analysis for all key input distributions conducted so as to
distinguish, to the extent possible, the cffects of vanability from the cffscts of uncertainty m the mput
variablcs;

8.7.f. Justification for the selection of any point estimats value incorporated mto the probabihstic
assessment and the rationale for its selection and for the rgjection of other relevant point estimate values,

8.7.g. Probabilistic methods may be applicd to:
8.7.¢.1. Environmental media contaminant concentration data;
8.7.2.2. Transport and fate modeling:
8.7.g.3. Exposure estimation;
8.7.g.4. Ecological response estimation; and/or
8.7.2.5. Risk charactenization.

8.7.h. The plausible uppcr-bound cxposurc condition is cqual to approximatcly the 90th pereentile
of the exposure distribution. The central-tendency exposure case is the 50th percentile of the exposurc
distnbution. Risk assessments etilizing only deternumistic (single point value) methods shall provide both
central tendency and plausible upper-bound estimates of exposures and risk.

§60-3-9. Remediation Standards.

This sectian shall be used for developing risk-based soil and groundwater remedial objectives for site
remediation. The purpose of these procedures 1s to provide for the adequate protection of huinan health
and the environment relative to the current and the reasonably anticipated future uses of the site while
incorporating site-related information, to the extent practicable, which may allow for more cost-effective
site remediation based on identified site risks.

9.1. Types of Remediation Standards. — Each applicant who responds to the release of a contaminant
at a sitc shall sclect and attain compliance with onc or a combination of the follewing remediation standards
in subdrvision 9.1.a and one or a combination of the remediation standards m subdivision 9.1.b:

9.1.a. IHuman llealth:

9.1.a.l. A De Mimimis Risk-Based Standard 15 one i which contammmant levels poss no
substantial nisks to human health based on any current or reasonably anticipated future land and water use
ag provided in subsection 9.2 of this rule. If these levels are below natural background, background levels
will be considered the de minimis levels;

9.La2. A Uniform Risk-Based Standard is onc which uses pre-approved analytical
methodologies established by the Seeretary to mput exposure [actors and other site-specific variables to
calculate compound-specilic remediation levels that will be protective of human health based on any current
or reasonably anticipated future land and water use, as provided in subsection 9.3 of this rule. If these levels
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